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Colleagues and Friends

It is a great pleasure to be asked to chair this inaugural session of the 

Planning, Environmental and Local Government Bar Association.  Before 

going on to introduce the very distinguished panel of speakers I might avail of 

this opportunity to comment on three questions which seem to me to be 

brought into focus by the formation of this important new specialised group 

within the Irish Bar.  

First there is the very question of specialisation itself.  Those who, like me 

unfortunately, started practice over 40 years ago will remember a time when 

there was limited specialisation confined, perhaps, to a small number of 

narrow areas and where many, if not most, practitioners could reasonably 

claim to expertise across a broad range of litigation.  As the formation of this 

important expert group within the Bar demonstrates, specialisation has grown 

very considerably over the years.  It is a development which is both necessary

and welcome.  However, could I start by speaking one word of caution.  There

can be a danger in overly narrow specialisation.  Many areas of law have the 



potential to influence others.  To take a very simple example much litigation in

the environmental field involves judicial review.  Undoubtedly the general 

principles which apply in the field of administrative law apply in environmental 

judicial review just as much as any other even though their practical 

application may, sometimes, differ either because of the issues involved or 

because there has been specific legislative intervention.  The recent decision 

of the Supreme Court in the Grace and Sweetman case is an example in point

where the Court considered the general principles applicable to standing in 

judicial review proceedings generally and then proceeded to consider how 

those general principles might impact in environmental litigation.  

At a recent conference a leading American appellate lawyer suggested that it 

was his normal practice, when due to plead a case before an appellate court, 

to look carefully at the other cases which were close to his own on what in 

America is described as “the docket” but in Ireland might be called “the list”.  

His reason was that those other cases were likely to inform the legal issues 

which were going to be to the forefront of the mind of the judges on the 

appellate court in question and might give a clue as to issues which might 

emerge in his own case.  Legal specialisation does not exist as islands 

unconnected from their neighbours.

But while emphasising that point I am the first to agree that the conduct of 

modern litigation requires lawyers with a much greater degree of specialist 

knowledge than might have been the case a generation ago.  It is no longer 

possible for anyone to really be an expert at everything or nearly everything. 

2



My cautionary tale simply suggests that keeping a general eye on 

developments in cognate areas makes sense.  But clients and, indeed, courts 

now require people, such as the members of this Association, who can hold 

themselves out as having particular expertise in important areas.  

That neatly leads to my second point.  In recent times I have frequently 

spoken and written about what I see as one of the significant differences 

between the common and civil law systems being the fact that, in the common

law world, much greater reliance is placed on the advocates representing 

clients to do the legal research and present relevant legal materials to the 

Court.  Of course the first task of any advocate is to present the case, within 

the parameters of ethical rules, in the manner most favourable to their client.  

It is that for which they are paid.  But we also all recognise that, in our system,

Courts place a very high dependence of the expertise of counsel to ensure 

both that the Court has its attention drawn to all relevant legal materials and 

has the merits of the argument teased out by the strengths and weaknesses 

being explored in written and oral argument.  

Perhaps one of the surprising statistics to emerge from a recent analysis of 

the cases which are coming through to the Supreme Court in the post 33rd 

Amendment world is the surprising number of environmental cases in the list. 

That fact only goes to emphasise the need for a strong, expert Bar  in this 

area not only to represent the interests of clients but also to play an important 

role in ensuring that the courts, and in particular appellate courts, have all 
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relevant materials and arguments presented to them as an aid to coming to 

the best answer.  

I cannot let this topic go without mentioning a further part of the argument in 

this area on which I have touched in recent times.  The very fact that, unlike in

civil law jurisdictions, we place such a reliance on counsel for the parties 

means that the Irish courts system saves the taxpayer a very great deal of 

money compared with a comparable system in a civil law jurisdiction because 

less judges are needed and less back-up research staff are required when the

Court can rely on the expertise of counsel to draw its attention to all relevant 

materials.  One estimate of the saving to the Irish taxpayer which derives from

having the benefit of a common law system is upwards of €½ bn. a year.  

Even if the true figure is somewhat less than that there can be little doubt but 

that it is very substantial.  But the corollary of that saving to the taxpayer is 

that the parties bear a greater cost because of the greater burden placed on 

their lawyers.  In such a  world it seems to me that there is a compelling 

argument for a more generous system of civil legal aid so that at least some 

of the money saved by the taxpayer in passing the burden onto the parties 

might be used to help those parties who find that financial burden impossible 

to bear and thus may be denied proper access to the courts.  

The final issue on which I wish to touch concerns the perception, perhaps 

valid insofar as it goes, that environmental litigation in Ireland can sometimes 

take a lot of time and that this can get in the way of what may ultimately prove

to be found to be appropriate development.  
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I hasten to start by acknowledging that the courts themselves must look at 

their practices and procedures as part of any potential solution.  We have, of 

course, the civil procedural review currently being undertaken by a wide 

ranging committee under the chairmanship of the President of the High Court,

Peter Kelly.  I look forward to its recommendations.  Although, echoing back 

to the last point, some recommendations which might potentially be made and

which might streamline our practices, will undoubtedly require the injection of 

greater resources from the State.  

In addition there are a number of significant projects afoot which will seek 

greatly to increase the use of IT in the courts system which again  should 

bring significant benefits in terms of efficiency.  I am also exploring the 

possibility of significantly increasing the back-up available to those judges 

who have to deal with difficult legal cases but this again will require the 

injection of additional resources.  

So I recognise that there are aspects of our system which we need to improve

and it is appropriate to acknowledge steps which have already been taken 

such as, for example, the appointment of a judge to take charge of all 

strategic infrastructural cases in the High Court.  

But there are other sides to the problem.  I doubt if I am the only one in this 

room who considers that Irish environmental law (and, indeed, aspects of 

European Union environmental law on which it is often based) can be 

particularly complex and sometimes highly opaque.  If one is looking at 
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challenges to development consents then three things are, in principle, 

necessary.  First there must be someone who is unhappy with the consent.  

Second that person must have standing to bring a challenge.  Third there 

must be an arguable legal basis for their challenge.  

I suspect that there is not too much that the Courts can do to influence the 

first of those factors although it may well be that improvements in the decision

making process might lead, at least in some cases, to a situation where there 

is a reduction in the desire to challenge.  However, it would be naive to think 

that even a close to perfect decision making system would not leave a 

reasonably significant number of persons dissatisfied from time to time for 

there will always be projects which are controversial.

Assuming that there are those who wish to challenge, it might next be said 

that we are unduly generous in the access which we give to persons who 

have no direct contact with projects by virtue of the relatively wide standing 

rules which allow many to have the entitlement to bring environmental 

challenges before our Courts.

However, it needs to be emphasised that the main decisions in respect of 

standing in environmental matters were made in Government Buildings and 

Brussels and not in the Four Courts.  Ireland, and the European Union, 

separately subscribed to the Aarhus Convention which, while leaving standing

rules to each subscribing State, nonetheless requires that there be broad 

access to justice.  Likewise the Public Participation Directive, which 
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implemented the Union’s Aarhus Convention requirements, uses similar 

language.  The scope of Irish standing rules is largely politically rather than 

legally defined.  

But that very issue leads to the third, and perhaps most important point, I want

to make.  The difficulty with our legislative regime seems to me to start, in 

fairness, in Brussels rather than in Leinster House.  The President of the 

Court of Justice Koen Lenarts, has often commented that European 

legislation is frequently the result of a constructive fudge necessary to get the 

agreement required for the legislation to pass.  Previously this capacity for 

fudge would have operated at the level of the Council of Ministers and the 

need to agree a wording to which all, or almost all, member states were 

prepared to sign up.  But now all legislation in this field also involves the 

European Parliament so that there is a second potential layer of fudge 

involved.  

I can readily see the political advantage of trying to achieve some legislation 

even at the price of leaving important elements relatively vague.  I can also 

see that there may be legitimate, non political, elements of the problem 

caused by attempting to devise European legislation that will fit seamlessly 

into 28 (or soon 27) legal systems.

But there is a price to be paid for fudge and it is legal uncertainty.  Just to 

return to the standing issue, I have noted that the phrase used is “broad 

access to justice”.  But what does this mean.  What standing rules are too 
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narrow so as to breach that overriding requirement of European law.  The 

simple answer is that we only get to know the answer to those questions 

when there has been a significant body of case law built up by the Court of 

Justice such that the application of the “broad access to justice” rule can be 

predicted with some degree of confidence.  Like comments could be made 

about the “not prohibitively expensive” requirements again to be found in both 

the Aarhus Convention and European implementing measures.  But very 

many other examples from European environmental law can be found about 

which similar comments could be made.

The problem with uncertainty in the application of European law in an 

individual member state is that it makes it much more likely that there will be 

difficult but arguable legal issues arising which cannot be immediately 

answered and which will frequently require a reference to the Court of Justice 

in a number of cases before there is any clarity.  At the end of the day it is 

highly likely that challenges will be brought and will take some considerable 

period of time as long as there is a significant level of uncertainty as to what 

the law means.

The situation is compounded when we look at the fact that Ireland’s record in 

transposing European environmental law into our national regime is, to put it 

at its kindest, a somewhat chequered one.  Furthermore it has to be said that, 

viewed from my perspective, and I suspect that there are very many in this 

room that would agree with me, much of the legislation which we have 

ourselves introduced lacks clarity.  My keenest recollection is hearing two 
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connected cases in which some of the leading practitioners in this area were 

involved and where we were engaged in a collective puzzlement about what 

quite an important piece of legislation actually meant.  I would like to think that

our puzzlement did not stem from any lack of knowledge, expertise or ability 

on the part of either Bar or Bench but the legislation in question led me, in my 

judgment on the matter, to acknowledge that the interpretation I was putting 

on the legislation in question did give rise to some inconsistency with the 

wording but that every possible interpretation had some inconsistencies with 

the wording and that the one I had chosen was the interpretation that did the 

least damage.  

My message really is this.  I acknowledge that we in the courts need to play 

our part in ensuring that our systems are as good as they can be so as to lead

to timely disposition of environmental litigation.  But as long as legislators both

in Europe and in Leinster House produce unclear or unduly complex 

legislation there will undoubtedly be arguments which will go beyond the 

unstateable or the trivial and which will take a lot of effort to resolve.  As long 

as that remains the case then projects are going to be held up.  The solution 

lies at least as much in the hands of legislators in producing greater clarity as 

it does in the courts and, from my perspective, lies even more on the 

legislative side.  This is a cry which is not based on a complaint that the policy

behind any particular piece of legislation is wrong.  That is not a judge’s 

business.  It is a cry for clearer legislation which will make the resolution of 

environmental litigation easier and therefore quicker.  And a final point.  If we 

keep amending legislation, as we have been doing a lot in recent times, then 
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we create constant and shifting uncertainty.  It is almost inevitable that there 

will be some issues of interpretation with any new model.  If we keep 

changing the model than we perpetuate the period during which the 

interpretation of the existing model has not settled down.  

If there is a political demand for greater speed in the resolution of 

environmental cases then a significant part of the solution lies in the 

production of clear and well worked out legislation both at the European and 

National level.  If that does not happen then there will continue to be cases 

which will not be clear cut and which, under the CILFIT jurisprudence of the 

CJEU, may have to be referred to the European Court and there will continue 

to be projects which, even though they may successfully clear all hurdles at 

the end of the day, may suffer by being held up for too long.  The solution to 

that problem is not just one to be found within the planning decision makers or

the Courts but, to quite a significant extent, in legislators.
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