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Application for Leave and Notice of Appeal
For Office use

Supreme Court record number of this appeal
Subject matter for indexing

Leave is sought to appeal from
x The Court of Appeal The High Court

[Title and record number as per the High Court proceedings]

The People at the Suit of the Director of 
Public Prosecutions

V Martin Kelly

High Court Record 
Nr

Court of Appeal Record
Nr

 32/12

Date of filing

Name(s) of Applicant(s)/Appellant(s) Martin Kelly
Solicitors for Applicant(s)/Appellant(s) Michael Finucane Solicitors
Third Floor, Merchant’s Hall, 25 – 26 Merchant’s Quay, Dublin 8
Name of Respondent(s) The People at the Suit of the Director of Public Prosecutions
Respondent’s solicitors Chief Prosecution Solicitor 
Office of the DPP, 90 North King Street, Smithfield, Dublin 7
Has any appeal (or application for leave to appeal) previously been lodged in the Supreme 
Court in respect of the proceedings? 

Yes No x
If yes, give [Supreme Court] record number(s)

Are you applying for an extension of time to apply for leave to appeal?   Yes x No
If Yes, please explain why

1. Decision that it is sought to appeal

Name(s) of Judge(s) Birmingham J., Sheehan J., Mahon J.
Date of order/ Judgment Date of judgment: 21/12/2016; Order Perfected: 31/01/2017

2. Applicant/Appellant Details



Where there are two or more applicants/appellants by or on whose behalf this notice is being filed 
please provide relevant details for each of the applicants/appellants

Appellant’s full name   Martin Kelly

Original status Plaintiff x Defendant
Applicant Respondent
Prosecutor Notice Party
Petitioner

Solicitor

Name of firm Michael Finucane Solicitors
Email david@michaelfinucane.ie
Address Third Floor - Merchant's Hall

25/26 Merchant's Quay
Dublin 8

Telephone no. 018090007
Document 
Exchange no.

n/a

Postcode D08NT3K Ref. KEL021/0001

How would you prefer us to communicate with you?
Document Exchange X E-mail
Post Other (please specify)

Counsel

Name Giollaíosa Ó Lideadha SC
Email gol@lawlibrary.ie
Address Law Library 

The CCJ
Parkgate St
Dublin 8

Telephone no. 086 8147271
Document Exchange
no.

301088

Postcode Dublin 8

Counsel

Name John Moher BL
Email jmoher@lawlibrary.ie
Address Law Library

Four Courts
Dublin 7

Telephone no. 01 8172340
Document Exchange 
no.

818144

Postcode Dublin 7

If the Applicant / Appellant is not legally represented please complete the following

Current postal address

e-mail address 

Telephone no.

mailto:david@michaelfinucane.ie


How would you prefer us to communicate with you?
Document Exchange x E-mail
Post Other (please specify)

3. Respondent Details

Where there are two or more respondents affected by this application for leave to appeal, please 
provide relevant details, where known, for each of those respondents

Respondent’s full name The People at the Suit of the Director of Public Prosecutions

Solicitor
Name of firm Chief Prosecution Solicitor 
Email dpp@dppireland.ie
Address Office of the DPP

90 North King Street
Smithfield
Dublin 7

Telephone no. 018588500
Document 
Exchange no.

n/a

Ref. 2010/3401/SP/MOD

Postcode D07N7CV

Has this party agreed to service of documents or communication in these proceedings by any 
of the following means?

Document Exchange E-mail
Post Other (please specify)

Counsel
Name Thomas O’Connell SC
Email n/a
Address Caragh House

Prosperous
Co. Kildare

Telephone no. 045860118
Document 
Exchange no.

301109

Postcode

Counsel
Name Michael Bowman SC
Email mbowmanbl@gmail.com
Address Suite 3.05 (a)

Capel Building
Mary’s Abbey

Telephone no. 018741604
Document 
Exchange no.

301084

Postcode Dublin 7

Original status Plaintiff Defendant Is this party being served 
with this Notice of 
Application for leave?

Applicant Respondent
x Prosecutor Notice Party

Petitioner Yes x No

mailto:mbowmanbl@gmail.com
mailto:dpp@dppireland.ie


If the Respondent is not legally represented please complete the following

Current postal address

e-mail address 

Telephone no.

Has this party agreed to service of documents or communication in these proceedings by any 
of the following means?

Document Exchange E-mail
Post Other (please specify)

4. Information about the decision that it is sought to appeal

The Appellant seeks to appeal from the entire decision of the Court of Appeal refusing to
quash the murder conviction.

Statement of the facts taken from the judgment of the Court of Appeal:-

On the 1st December, 2011, the appellant was convicted in the Special Criminal Court of the
murder of Andrew Burns at Doneyloop, Castlefin, on the 12th February, 2008. 

The only evidence implicating him in the murder was his own admissions that he brought Mr.
Burns to where the appellant’s associates were waiting with the intention that he would be
knee-capped there; the appellant contended that this amounted to a specific agreement to a
punishment shooting causing serious injury to the knee with a specific agreement that the
shooting would be directed in such a manner as to avoid causing death.

However, when the appellant drove Mr. Burns to the location where three associates were
waiting, there, in the car park of a Church one of them shot Mr. Burns twice in the back,
causing  his  death.  The Court  of  Appeal  held  that  there can  be no doubt  that  this  was a
deliberate assassination.

After the killing, the appellant and the three people who had been lying in wait got into his
car and drove off across the border. There, the gunmen handed the appellant a revolver which
was in a black plastic bin liner bag and asked him to dispose of the gun inside the ditch. The
appellant got out of the car, put the gun into the hedge and then drove off. Approximately two
weeks after the murder as a result of a phone call, he met again with the three individuals
who  had  been  waiting  for  his  arrival  in  Doneyloop.  One  of  them  put  the  murder  gun
underneath the passenger seat of the car he was driving, the same car as used on the occasion
of the murder. Two of the three, including the person who had fired the fatal shots, took the
revolver gun with them at a location outside Strabane.

The Appellant contended in the trial that a not guilty verdict should have been returned on the
murder  count because the act of shooting deliberately to kill  was fundamentally different



from the acts which were contemplated and in which the appellant had agreed to participate. 

It was submitted that while the Appellant had the requisite state of mind for murder – the
intention to cause serious harm, the action causing death went beyond what was agreed.

The Court of Appeal held at para 38. that “In advancing the arguments that he does, the
appellant is quick to acknowledge that if the appellant had been shot in the knee and died,
because of the extent of trauma or as a result of bleeding to death, (and there have been such
cases that have been dealt  with by the Special  Criminal Court),  that he would have been
guilty of murder. The appellant argues with considerable force that if the position, which is
contended for by the prosecution, is correct, then it would follow that an accused who agrees
to a victim’s finger being cut off would be liable for murder if the co-accused beheaded the
victim.”

Legal arguments to that effect were put to the Special Criminal Court in trial, but the trial
court did not address the proposition that the case law in this jurisdiction is to the effect that
an accused might not be liable for an action that is fundamentally different from the action or
range of actions contemplated; and did not address the question of whether the action causing
death in this case (deliberately shooting into the chest to kill) was fundamentally different
from the action contemplated: deliberately shooting into the knee to injure and specifically
not to kill.

Instead, the Special Criminal Court held that the appellant was part of a joint enterprise, the
object of which was to cause serious injury to the late Mr. Burns and that he was thereby
guilty of murder.

The  findings  of  the  Court  of  Appeal  from  which  it  is  sought  to  appeal,  as  set  out  in
paragraphs 55 and 56 of the judgment:-

“The development  of  the  law of  murder  over  the years  has  involved elements  of  public
policy.  The fact that an intention to cause serious injury is sufficient to make out a mens
rea of  murder  is  a  recognition  of  the  fact  that  in  many cases,  even where  it  was  highly
probable that there was in fact an intention to kill, that it would not be possible to prove that
was the intent.

In the Court's view, the approach at the court of trial was the correct one. The court of trial
took as its starting point that it has long been the position in Ireland that a murder conviction
is recorded if there was an intention to cause at least serious harm and death results. In this
case, Mr. Kelly brought Mr. Burns to the church car park with the intention that he would
there suffer serious injury: that he would be shot. In fact he was shot and even if it cannot be
proved that  a  shooting with intention  to  kill  had been contemplated  by Mr.  Kelly,  he is
nonetheless guilty of murder. The policy adopted is a pragmatic one. It is one that is deeply
rooted and long established and one that can be supported. There can be no doubt that Mr.
Kelly rendered assistance to those who carried out the murder and did so both before and



after  the  fatal  shooting.  The  firearm,  which  according  to  Mr.  Kelly  was  intended  to  be
discharged so as to cause serious harm to the victim by kneecapping him, was discharged
with fatal results. While undoubtedly there is a distinction between what Mr. Kelly says was
agreed and what occurred the court does not accept that this was so fundamental a departure
as to absolve Mr. Kelly from responsibility for the murder. Accordingly this ground of appeal
fails.”

5. Reasons why the Supreme Court should grant leave to appeal  

1. The  Court  of  Appeal  itself  recognised  that  the  issue  raised  a  novel  and  clearly
important point: 

“51. It appears to this Court that the precise issue that confronted the court of
trial namely, a common intention to cause really serious injury through the use
of a dangerous, indeed lethal weapon, a firearm, but where the gunman then
intentionally kills the intended victim using that firearm has not previously
arisen.  The issues  raised by this  ground of  appeal  are  not  only novel,  but
clearly important. 

“52.  The  appellant  argues  that  where  what  happened  was  fundamentally
different than what had been agreed to, constitutional principles require that
Mr. Kelly could be convicted only of matters to which he had agreed or which
he had left open as an option. It is said such an approach is supported by cases
such People v. Murray [1977] I.R. 360 and C.C. v. Ireland [2006] 4 I.R. 1.”

2. The  decision  of  the  Court  of  Appeal  is  apparently  inconsistent  with  the  well
established principle that in a criminal case involving an alleged joint enterprise, the
prosecution is required to prove not only the requisite  mens rea,  but also that the
actus reus was not beyond what was tacitly agreed as part of the joint enterprise.

3. As noted above, the Court of Appeal held at para 38 that “In advancing the arguments
that he does, the appellant is quick to acknowledge that if the appellant had been shot
in the knee and died, because of the extent of trauma or as a result of bleeding to
death,  (and there  have  been such cases  that  have  been dealt  with  by  the  Special
Criminal Court), that he would have been guilty of murder. The appellant argues with
considerable force that if the position, which is contended for by the prosecution, is
correct, then it would follow that an accused who agrees to a victim’s finger being cut
off would be liable for murder if the co-accused beheaded the victim.”

In this regard, the Court of Appeal in its decision appears to prefer a policy objective
to find guilty of murder persons who agree to inflict a specific limited form of serious



harm,  when  death  results  not  from  the  agreed  action,  but  from  a  distinct  and
fundamentally different action by a confederate. This policy appears to be preferred
over the above well established common law principle as to common design; and over
the constitutional principle that the criminal law must recognise the moral distinction
between an accused who agrees to perpetrate one outrage (for example the severing a
finger) and a confederate who proceeds to behead the victim.

4. It is a requirement under the constitution for the common law to be interpreted in a
manner informed by fairness that reflects the moral responsibility of persons engaged
in criminal activity.  Although the conduct of the Appellant was reprehensible, and he
would be guilty of murder if death had resulted from the action to which he agreed, it
was significantly less reprehensible than if he had agreed to carry out a murder and in
the circumstances his conviction for murder is not in accordance with constitutional
standards of justice.

5. The legal rule adopted in the judgment of the Court of Appeal is contrary to public
policy and is not in the public interest in that this rule fails to distinguish between
different levels of misconduct. 

6. A further point of general legal importance is whether in circumstances such as this, it
would be necessary for a jury to consider the question of whether the action causing
death was fundamentally different or beyond the terms of the tacit agreement; and if
so, where the matter is decided by the Special Criminal Court, it would be necessary
to the trial court to address that question. It is respectfully submitted that no rational
person, required to make a serious decision, could come to the conclusion that there
was no fundamental difference between two gunshots to the chest and a shot to the
knee;  and  at  minimum,  that  the  contrary  conclusion  was  open  as  a  reasonable
determination by a rational jury or judges sitting as a jury.

6. Ground(s) of appeal which will be relied on if leave to appeal is granted 

Grounds of appeal and errors of law

1. The Court of Appeal erred in law in failing to apply the legal principle in joint



enterprise law that where death results from an action that “goes beyond what
has been tacitly agreed as part of the joint enterprise, the other is not liable for
the consequences of the unauthorised act.”;  and in appearing to hold instead
that “a murder conviction is recorded if there was an intention to cause at least
serious harm and death results” - even if the action causing death went beyond
specific agreement of the accused.

2. The Court of Appeal erred in law in upholding the Appellant’s conviction for 
murder having regard to the fundamental difference between the act which 
caused death and the act contemplated and agreed to by the Appellant. 

3. The Court of Appeal erred in law in appearing to hold that it was not 
necessary for the trial Court to address whether the act of shooting into the 
chest deliberately to kill was fundamentally different to the act of shooting 
into the knee deliberately to cause serious injury but specifically not to kill; 
and in appearing to hold instead that the question for the Court of Appeal was 
whether  the deliberate assassination “was so fundamental a departure as to 
absolve Mr. Kelly from responsibility for the murder.”   

Name of solicitor or (if counsel retained) counsel or applicant/appellant in person:

Giollaíosa Ó Lideadh SC; John Moher BL

7. Other relevant information

Neutral citation of the judgment appealed against e.g. Court of Appeal [2015] IECA 1 or High 
Court [2009] IEHC 608

Court of Appeal [2016] IECA 404

References to Law Report in which any relevant judgment is reported

8. Order(s) sought

Set out the precise form of order(s) that will be sought from the Supreme Court if leave is granted 
and the appeal is successful:

An Order quashing the conviction of the Appellant for murder



What order are you seeking if successful?
Order being appealed: set aside x vary/substitute

Original order: set aside x restore vary/substitute

If a declaration of unconstitutionality is being sought please identify the specific provision(s) 
of the Act of the Oireachtas which it is claimed is/are repugnant to the Constitution
n/a
If a declaration of incompatibility with the European Convention on Human Rights is being 
sought please identify the specific statutory provision(s) or rule(s) of law which it is claimed 
is/are incompatible with the Convention 
n/a

Are you asking the Supreme Court to:

depart from (or distinguish) one of its own decisions?  x Yes No

If Yes, please give details below: 
It will be submitted that it is not necessary to depart from the judgment of the Supreme Court
in P(DPP) v R.D. Unrep 16th June, 2015 since that judgment focused on the requisite mens
rea in joint enterprise. Indeed the Court of Appeal in the Appellants case said at  para 43:
“While it can be said that the context of the present case and the R.D case are different in that
in R.D what is alleged to have occurred was a willingness to facilitate one form of assault –
“a few digs” – when what occurred went further involving a stabbing with a shears, here it is
said that one form of outrage – a kneecapping was contemplated, but what happened was an
outrage of a fundamentally different character, deliberate murder. It is nonetheless the case
that if the remarks of Dunne J. just quoted are applied to the present case, this would result in
a conviction for murder.” The Appellant will rely on supplemental written submissions filed
in the Court of Appeal and attached hereto specifically dealing with R.D.  In summary it is
submitted that R.D. Doohan and Madden (referred to in the supplemental submissions) were
all  cases in which the accused agreed to an unspecified/unlimited range of actions which
included the action which actually resulted in death; and therefore the dicta in R.D. referring
to the sufficiency of mens rea must be read in the context of a distinct determination that in
the circumstances of that case, given that the accused knew the other was intending to use the
shears, the action causing death was not beyond what had been tacitly agreed. It will further
be submitted that R.D. determined that the trial judge had been wrong to withdraw the matter
from the jury on the basis that the Supreme Court held that the question of guilt should have
been left to the jury. In the Appellant’s case, it is respectfully submitted that the Appellant
was entitled to a determination from the trial court sitting as a jury as to whether there was a
fundamental difference between the action of shooting in to the chest deliberately to kill and
shooting into the knee deliberately to cause serious injury but not to kill. It is respectfully
submitted that no rational jury could fail to recognise such a fundamental difference and at
minimum such a determination was open as a reasonable finding.

SUPPLEMENTAL WRITTEN SUBMISSION PROVIDED TO THE COURT OF



APPEAL ON BEHALF OF THE APPELLANT Re:   P(DPP) v R.D.

1. It is submitted that the fact scenario in P(DPP) v RD Unrep Supreme Court 16.6.’15
is comparable to that in People (DPP) v Doohan [2002] 4 IR 463 P(DPP) v Madden
[1977] IR 33:  

a) in  RD,  there was evidence that the accused agreed to a plan in which the co-
accused would cause serious injury in an assault involving the use of a half shears
and that the death resulted from the general type of action which was agreed or
contemplated by the accused;

b) in  Doohan,  the  accused  agreed  to  unfettered  discretion  on  the  part  of  the
assailants as to the means used to cause serious injury and death resulted from the
action which was tacitly agreed by the accused;

c) in  Madden,  the accused was held to have agreed to a range of possible actions,
including the action which caused the death.

2. It is submitted that in relation to the first question in  RD at p11(on which that case
was decided) [for present purposes, in effect: is sufficient mens rea proved where the
accessory contemplates one offence, but the principal commits an offence sufficiently
similar in character], it was held at p.17 that it was a matter for the jury to decide
whether the accused intended to and did assist the principal “in the commission of the
crime proved to have been committed by the principal, or the commission of a crime
of a similar nature known to the accused to be the intention of the principal when
assisting him… It will ultimately be a matter for a jury to determine if the accused in
assisting Mr Noone had knowledge of the crime intended by the principal.” 

3. The judgment then refers to P(DPP) v Egan [1989 1 IR 681 quoted at p. 16 including
the following: “It is sufficient that a person who gave assistance knew the nature of
the intended crime.” That quote is followed by reference to  P(DPP) v Cumberton
Unrep CCA 5.12.’1994 at p.5 including the following: “…whether it was within the
contemplation of the common design or not was a question of fact for the jury.”

4. It  is  respectfully  submitted  that  this  is  consistent  with  the  submissions  of  the
Appellant in seeking a verdict of not guilty on the grounds that the act to which the
Appellant had agreed – specifically shooting the leg of the victim to cause an injury
which  would  require  hospitalisation  –  was  fundamentally  different  to  the  action
carried out by the shooter: a deliberate execution by shooting at the chest to kill.

5. It is submitted that the learned trial court did not address this issue as judge to decide
if there was evidence capable of grounding a finding that an action of shooting to kill
and cause a deliberate execution was within the contemplation of the tacit agreement;
that there was no evidence to support such a finding; and all the evidence pointed to
the  proposition  that  the  deliberate  execution  was  outside  the  terms  of  the  plan.
Neither was the matter addressed by the court sitting as jury. 

6. As to the second question on p.11: whether there was sufficient proof of mens rea if



the offence committed by the principal was reasonably foreseeable by the accessory,
the Court held at p.18, that although it was not necessary to consider this question, the
Court would do so having regard to the importance of the  issue as to the extent of
mens rea required of an accessory to murder.

7. The Court (At p.44) referred with approval to the judgment of the Court of Criminal
Appeal  in  P(DPP)  Costa  and Batista,  CCA 21.1.2008 which  adopted  the  test  as
expressed in R v Uddin [1990] 3 WLR 1000 which includes the following: “if such
[fatal] injury inflicted with that intent [to cause serious injury] is shown to have been
caused  solely  by  the  actions  of  one  participant  of  a  type  entirely  different  from
actions which the others foresaw as part of the attack, only that participant is guilty of
murder…”p.18

8. It is submitted that these issues were all dealt with in the context of an assumption
that the actions by the principal were within the contemplation of the accused: in such
cases, it is no defence to a charge of murder for the accused to say “I knew what the
principal would or might do in general and I knew he intended to cause serious harm,
but I did not think he intended to kill.”

9. However, the judgement repeatedly makes reference to the separate issue of whether
the action was “fundamentally different” eg at p.44 where the court said “Obviously,
it will be relevant in a case of joint enterprise to consider what the participants in the
crime had agreed to do, tacitly or expressly. To that extent issues of foresight are very
relevant.” The court then dealt with a scenario where an accused “participates in an
assault which they know is intended to cause serious injury and death occurs” and is
therefore guilty of murder – but it is submitted that this relates to the scenario in RD,
Doohan and Madden, where there is no issue as to whether the act of the principal is
fundamentally different to and outside the terms of the contemplated action.

10. It will be noted that  RD indicates that  Rahman is of assistance in this jurisdiction.
There is no suggestion that R.v Mendez and another [2011] 3 WLR 1, which applies
Rahman  in  a  manner  entirely  consistent  with  the  Appellant’s  submissions,  was
incorrectly decided.

John Moher BL
Giollaíosa Ó Lideadha SC

27.11.’15
__________________________________________________________________________

make a reference to the Court of Justice of the European Union? Yes x No

Will you request a priority hearing? Yes x No

If Yes, please give reasons below:



Signed: _______________________

Michael Finucane Solicitors 

Solicitors for the Applicant  / Appellant

Third Floor – Merchant’s Hall

25 – 26 Merchant’s Quay

Dublin 8

Dated this 23rd day of February 2017

This notice is to be served within seven days after it has been lodged on all parties directly 
affected by the application for leave to appeal or appeal.
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