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The defendants pleaded guilty to possession of firearms and four counts of false 

imprisonment in the Special Criminal Court and were sentenced to nine years’ and 
seven years’ imprisonment respectively. Subsequent to the imposition of these 
sentences, a defendant in another prosecution arising out of the same incident was 
sentenced to six years’ imprisonment by the Special Criminal Court, the last four years 
of which were suspended on appeal by the Court of Criminal Appeal. The defendants 
sought to appeal the severity of their sentences on the ground of the disparity of the 
sentences with the sentence subsequently imposed on the defendant in the later 
prosecution. 

Held by the Court of Criminal Appeal (Keane C.J., O’Sullivan and Peart JJ.), in 
dismissing the application for leave to appeal on behalf of the first defendant and in 
allowing the appeal of the second defendant and in suspending the last two years of the 
seven year sentence imposed, 1, that there could be no doubt as to the jurisdiction of the 
Court of Criminal Appeal to interfere with a sentence where it was satisfied that the 
disparity between the sentence in question and a sentence imposed on a co-accused was 
not justified. 

The People (Attorney General) v. Poyning [1972] I.R. 402 followed. 
2. That the court had to determine whether the disparity in sentence was justified 

having regard to the principles which informed a judge’s mind when imposing 
sentences and having regard to the differences in the characters and antecedents of the 
convicted persons.  

The People (Attorney General) v. Poyning [1972] I.R. 402 followed. 
3. That there were two reasons underlying the court’s jurisdiction in this regard, 

firstly, the substantial sense of grievance at unfair treatment that a co-accused might 
feel by apparently unequal sentences and secondly, the harmful effect on public 
confidence in the administration of justice resulting from a significant disparity in the 
sentences which would seem incapable of being justified. 

The People (D.P.P.) v. Conroy (No.2) [1989] I.R. 160 and R. v. Fawcett (1983) 5 
Cr. App. R (S) 158 considered. 
4. That these reasons were relevant not only in cases where two or more persons 

were jointly indicted but also where two or more persons who were involved in the 
same criminal offence were sentenced on different occasions or by different courts. 
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5. That the Court of Criminal Appeal in general could not interfere with a sentence 
unless it was demonstrated that there was an error in principle by the trial judge but 
considerations which would involve the appeal court in assuming the role of the 
executive in deciding that a convicted person should be released early, such as evidence 
as to his present state of health or similar matters which were not before the trial judge, 
were not considerations which arose in this case and the court could therefore have 
regard to the disparity in sentence. 

The People (Director of Public Prosecutions) v. Cunningham [2002] 2 I.R. 712 
distinguished. The People (D.P.P.) v. Conroy (No.2) [1989] I.R.160 applied. 
6. That, having regard to the similar roles played in the events by the second de-

fendant and the defendant in the earlier prosecution, the court was satisfied that there 
remained a significant and unjustifiable disparity between the sentences imposed.  

Semble: That it was desirable, if at all possible, for all co-accused to be sentenced 
at the same time, or in any event, by the same judge. 
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Application for leave to appeal. 
The facts have been summarised in the headnote and are more fully set 

out in the judgment of the Court of Criminal Appeal delivered by Keane 
C.J., infra. 

The defendants pleaded guilty to possession of firearms and to four 
counts of false imprisonment on the 15th January, 2001, in the Special 
Criminal Court and were sentenced to terms of imprisonment of nine years 
and seven years respectively. By notice of application for leave to appeal 
dated the 2nd February, 2001, the defendants sought leave to appeal 
against the severity of those sentences.  
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The matter was heard by the Court of Criminal Appeal (Keane C.J., 
O’Sullivan and Peart JJ.) on the 10th March, 2003.  

 
 
Patrick J. McCarthy S.C. (with him Paul Greene) for the first defen-

dant. 
 
Niall Durnin S.C. (with him Iseult O’Malley) for the second defendant. 
 
George Birmingham S.C. (with him Brendan Grehan) for the prosecu-

tor. 
 

Cur. adv. vult. 
 
 
In accordance with the provisions of s. 28 of the Courts of Justice Act 

1924, the judgment of the court was delivered by a single member. 
 
 
 
Keane C.J. 21st March, 2003 
The defendants pleaded guilty in the Special Criminal Court 

(O’Donovan J., His Honour Judge Matthews and Judge Hamill) to being in 
possession of firearms, in such circumstances as to give rise to a reasonable 
inference that they had them in their possession for an unlawful purpose 
and to four counts of false imprisonment. The first defendant was sen-
tenced to five years’ imprisonment in respect of the firearms charge and to 
nine years’ imprisonment in respect of each of the false imprisonment 
charges, all the sentences to run concurrently. The second defendant was 
sentenced to five years’ imprisonment in respect of the firearms charges 
and seven years’ imprisonment in respect of each of the false imprisonment 
charges, again all the sentences to run concurrently. The defendants, 
having been refused leave to appeal, have now appealed to this court from 
that refusal. 

The prosecution arose out a series of violent incidents which took 
place at the Ballymount Road industrial estate in Dublin involving ap-
proximately 24 people on the 6th October, 1999. It appears from the 
evidence of the officer in charge of the subsequent investigation, Detective 
Inspector Mulligan, in the court of trial, that the background to the episode 
was a dispute between a part owner of the business at unit 8A in the 
industrial estate, John Creed and another person called Brian O’Keeffe. A 
van belonging to the latter had been destroyed by fire and he believed a 
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member of the Creed family to have been responsible. He demanded a sum 
of £600 from John Creed as “compensation” and, when it was not forth-
coming, it was indicated to John Creed that an effort would be made to 
extract that sum from him on the evening of the 6th October. It was in 
those circumstances that the latter decided to engage the services of a 
group of people to support him in resisting this attempt to secure money 
from him. 

The group who arrived at the premises that evening to render this as-
sistance was described as the “I.N.L.A. group”. There were approximately 
six of them and they hid themselves in an upstairs portion of the premises. 
At least some of them, including the defendants, were in possession of 
firearms. When the group of persons who were intent on extorting the 
money arrived at the premises, the members of the so called I.N.L.A. 
group, who were in hiding, were given a prearranged signal and came 
downstairs to confront this group. They ordered the said group of persons 
to lie on the ground, beat and kicked them, stripped them naked and bound 
them hand and foot. They were then brought upstairs for what was de-
scribed as “interrogation”, their heads were covered and cold water, and in 
one instance hot tea, was poured over them. They were told that they had 
24 hours to leave the country or members of their family would be shot and 
they were also told that they could be taking “a trip across the border to 
Armagh”. One of them was told that he would be “going North” and that 
“he would die a young man”. They were then taken down, still naked, to a 
van that was parked outside and bundled into the van. 

At this stage, a third group, numbering approximately twelve persons, 
arrived on the scene. They were apparently associates of the person named 
as Brian O’Keeffe and had been told of the confrontation with the group 
who had gone to collect the money. Further violence then ensued, in the 
course of which one of the I.N.L.A. group received severe injuries, from 
which he subsequently died. As the members of the third group were 
leaving the scene, having released the persons who had arrived to extort the 
money, two shots from a shotgun were discharged and struck the side of 
the van in which that group was travelling. 

The participation of the defendants in these events must next be con-
sidered. The first defendant was arrested while driving a motor car and was 
found to be in possession of a document giving a detailed account of what 
had happened on the occasion in question, apparently prepared by him for 
his “superiors” in the organisation of which he was a member. It is clear 
from that document, the accuracy of which was confirmed by the first 
defendant when he was questioned by the gardaí, that he had a considera-
bly more important role in the events of the evening than the second 
defendant. It should also be pointed out that the second defendant was an 
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employee of John Creed and that this probably influenced him in taking an 
active part in the events in question, although it was not suggested that he 
acted under any form of duress. 

The first defendant was born on the 20th August, 1973 and is a native 
of Armagh but has been living at Fatima Mansions in Dublin for a number 
of years. He was, in the main, unemployed, but at the time of his arrest was 
working part-time in a pub in the Smithfield area. He is unmarried but has 
a partner and they have one child who is about one and a half years old. He 
had no previous convictions in the State but there were two on record in 
Northern Ireland. He was bound over for two years by the Magistrates 
Court in Ards on the 12th November, 1990, for the crime of malicious 
damage. He was also sentenced on the 16th March, 1991, on a charge of 
robbery by Belfast Crown Court and, while there initially was some 
confusion as to the precise nature of the sentence he received, it seems that, 
although a two year sentence of imprisonment was imposed, he was also 
afforded the alternative of 240 hours community service in lieu of the 
sentence and he availed of that option. It was also said on his behalf that he 
took a prominent part in a committee in Fatima Mansions which was 
seeking to eliminate drug taking among young people. 

The second defendant was aged 22 at the date of the incidents in ques-
tion and was employed in general building work. He had begun work in the 
firm of John Creed a relatively short time before the incident. He also had a 
partner who had recently had a baby. He had two previous convictions, one 
for burglary for which he was fined £350 and another for breaches of the 
Road Traffic Act in respect of him having no insurance and no driving 
licence for which he was fined the sum of £50. 

While the ground of appeal relied on in the notice served on behalf of 
each of the defendants was the severity of the sentence, the court was not 
pressed to hold that, in either case, the sentences in themselves were so 
severe as to require the intervention of this court because of an error in 
principle on the part of the court of trial. Given the gravity of the offences 
to which both applicants had pleaded guilty, it is clear that there was no 
such error in principle. It was, however, submitted on behalf of each 
defendant that the sentences in each case should be reduced because of 
what was said to be a disparity between them and a sentence subsequently 
imposed on another person concerned in the same events. 

On the 2nd May, 2001, in the case of The People (Director of Public 
Prosecutions) v. Thompson (Unreported, Special Criminal Court, 2nd May, 
2001) the Special Criminal Court (Morris P., His Honour Judge Matthews 
and Judge Reilly) imposed sentences of six years’ imprisonment in respect 
of three counts of false imprisonment arising out of the same events, to 
which the defendant in that case had pleaded guilty. It will be noted that the 
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composition of the court was not the same as the court which dealt with the 
defendants in the present case. The defendant, having been refused leave to 
appeal, appealed from that refusal to this court (Hardiman, O’Sullivan and 
Finlay-Geoghegan JJ.) which allowed the appeal and substituted for the 
sentence imposed by the court of trial, a sentence of six years, the last four 
years of which were to be suspended. 

This court has been furnished with the transcript of the hearing before 
the Special Criminal Court in that case. Detective Inspector Mulligan in the 
course of his evidence in that case said that the defendant was an employee 
of John Creed and had been told on the 6th October, 1999, by the latter, of 
the problems he was having. The defendant had a previous conviction for 
an involvement in a robbery, which was described as being an “I.N.L.A. 
robbery”, but had in fact been given early release from prison in order to 
take up employment with John Creed. He agreed to get in touch with some 
of his associates. He spoke subsequently to both the first and second 
defendants in this case and was present at the events of the evening. He 
said that he and the second defendant were told by the first defendant to 
pull down the shutters of the unit when the group arrived and were inside. 

The inspector said that the defendant was a 23 year old single man and 
had a child aged two and a half years. His previous conviction was on the 
10th March, 1998, when he pleaded guilty to three counts, two of posses-
sion of firearms and the other of robbery. The latter related to an incident in 
which one of the other persons involved was shot dead by the gardaí. He 
received a sentence of seven years’ imprisonment in respect of that 
offence, the last five of which were suspended. It was a condition of the 
suspension that he would not associate with or become involved with 
subversives or illegal organisations. He had made some effort to dissociate 
himself from his former associates in the I.N.L.A. while he was in prison 
and as a result was transferred from Portlaoise to the training unit in 
Dublin. It was while he was in the training unit that he secured the em-
ployment with John Creed. The inspector said that he accepted that the 
defendant did not know that other people would be in possession of 
firearms on the evening in question. 

In sentencing the defendant to six years’ imprisonment, the presiding 
judge of the court (Morris P.) said that the court had to recognise that this 
was an extremely serious case of gang warfare which had the eventual 
result of the death of one of the people taking part. He said that, while the 
court accepted that he did not actually handle any of the firearms, he had 
admitted that he had seen guns being removed from the bags carried by the 
other people who arrived at the premises that night, but continued to 
participate in the incident. He said that the defendant, far from being a 
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minor player, in fact had a major role in closing the shutters of the premises 
so as effectively to trap the rival gang. 

Hardiman J., delivering the judgment of this court, said that, in the 
view of the court, the court of trial had not given sufficient weight to the 
fact that the defendant’s participation was because of a request by his 
employer. The court was also of the view that too great emphasis had been 
placed on the firearms aspect of the case, given that the defendant had 
pleaded guilty only to the false imprisonment charge. In the result, as 
already noted, a sentence of six years was imposed but with the last four 
years suspended. 

It was submitted, on behalf of both defendants in the present case, that 
the disparity between the sentence of nine years and seven years respec-
tively and the sentence, effectively of two years, in the last case was such 
as to require the reduction of their sentences. 

There can be no doubt as to the jurisdiction of this court to interfere 
with a sentence where it is satisfied that the disparity between the sentence 
in question and a sentence imposed on his/her co-accused is not justified. 
The law in this regard was stated as follows by Walsh J., speaking for this 
court in The People (Attorney General) v. Poyning [1972] I.R. 402 at p. 
408:- 

“When two prisoners have been jointly indicted and convicted and 
one of them receives a light sentence or none at all, it does not follow 
that a severe sentence on the other must be unjust. If in any particular 
case one of such joint accused has received too short a sentence that is 
not per se a ground on which this Court would necessarily interfere 
with the longer sentence passed on the other. Of course, in any particu-
lar case, the Court must examine the disparity in sentences where, if all 
other things were equal, the sentence should be the same; it must ex-
amine whether the differentiation in treatment is justified. The Court, 
in considering the principles which should inform a judge’s mind 
when imposing sentence and having regard to the differences in the 
characters and antecedents of the convicted persons, will seek to dis-
cover whether the discrimination was based on those differences.” 
In The People (D.P.P.) v. Conroy (No. 2) [1989] I.R. 160, Finlay C.J., 

having cited this passage, added at p. 164:- 
“I am satisfied that one of the factors underlying this principle is 

the substantial sense of grievance at unfair treatment which may be 
caused by apparently unequal sentences.” 
The passage from The People (Attorney General) v. Poyning [1972] 

I.R. 402, on a first reading, would appear to be confined to cases in which 
two or more persons have been jointly indicted and convicted, whereas the 
disparity pointed to in the present case is with a sentence substituted by this 



2 I.R. The People (Director of Public Prosecutions) v. Duffy 199 
 Court of Criminal Appeal C.C.A. 

court for a sentence imposed in a subsequent trial by another court. In such 
a case, it is difficult to see how, whatever the disparity in the sentences in 
the cases might be, the sentences in the earlier case could be said to have 
been the result of an error in principle on the part of the court which 
imposed the sentence, the threshold which normally must be met before 
this court will interfere: see the observations of Hardiman J. in The People 
(Director of Public Prosecutions) v. Cunningham [2002] 2 I.R. 712. 

As it happens, in The People (Attorney General) v. Poyning [1972] 
I.R. 402, the co-accused were sentenced by different courts. The applicant 
pleaded guilty to a count of armed robbery and was sentenced to four 
years’ penal servitude in the Circuit Court. The trial of his two co-accused 
was transferred, under the procedure then in force, to the Central Criminal 
Court where each of them pleaded guilty to the same offence and was 
sentenced to six years’ penal servitude, the entire sentence, however, being 
suspended, with the result that they were each released. 

Walsh J. said at p. 409 that “the first important factor” to bear in mind 
was that the accused were not dealt with by the same judge, nor even in the 
same court. The judge pointed out that the court was in some difficulty as 
regards the sentence imposed by the Central Criminal Court, since they 
were unable to obtain the transcript of the proceedings in that court and 
consequently did not have the benefit of the views expressed by the trial 
judge in that court when dealing with that case. 

The disparity between the sentences in that case was certainly remark-
able. The part played by the defendant in that case was described as being 
no worse than that of his companions and in some respects not as bad: his 
previous record was also no worse. Nonetheless, the court concluded that it 
could not hold that the sentences imposed on the defendant in that case 
were in any way excessive and declined to interfere to any significant 
degree. A sentence of three years to date from the date of conviction was 
imposed in place of the sentence of four years from an earlier date imposed 
in the Circuit Court. That resulted in a difference of no more than three 
months. 

In The People (Attorney General) v. Poyning [1972] I.R. 402, the fact 
that the co-accused had been sentenced by a different court was described 
at p. 409 as an “important factor” and may have played a part in the result. 
It may also be explained in part by the fact that the reasons for the imposi-
tion of the sentences on the other accused were not available to this court. 
As for The People (D.P.P.) v. Conroy (No. 2) [1989] I.R. 160, there is no 
indication in the report or the judgment of the Chief Justice that the 
co-accused had been sentenced by different courts. 

The law in England and Wales is stated as follows in Archbold, on 
Criminal Pleading Evidence and Practice (2003 ed.) at para. 5.174:- 
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“There is some authority for the view that disparity will be enter-
tained as a ground of appeal only in relation to sentences passed on 
different offenders on the same occasion: see R. v. Stroud (1977) 65 
Cr. App. R. 150. It appears to have been ignored in more recent deci-
sions, such as R. v. Wood (1983) 5 Cr. App. R(S.) 381, R. v. Fawcett 
(1983) 5 Cr. App. R. (S.) 158 and R. v. Broadbridge (1983) 5 Cr. App. 
R. (S.) 269. The present position seems to be that the court will enter-
tain submissions based on disparity of sentence between offenders in-
volved in the same case, irrespective of whether they were sentenced 
on the same occasion or by the same judge, as long as the test stated in 
Fawcett is satisfied.” 
There appear to be two reasons underlying the principle that an appel-

late court will interfere where there is a significant and unjustifiable 
disparity between the sentences imposed on two or more persons involved 
in the same criminal offence. The first, identified by Finlay C.J. in The 
People (D.P.P.) v. Conroy (No. 2) [1989] I.R. 160 is the substantial sense 
of grievance at unfair treatment which may be caused by apparently 
unequal sentences. It could be added that the appellate court should only 
take into account a grievance which, objectively viewed, could be reasona-
bly entertained by the accused person: a person who has received what 
appears to him/her to be a severe sentence may be unable or unwilling to 
recognise that the disparity between that sentence and a lighter sentence 
imposed on his/her co-accused is, in the particular circumstances, justifi-
able. The second reason is the harmful effect on public confidence in the 
administration of justice resulting from a significant disparity in the 
sentences which seems incapable of being justified: see R. v. Fawcett 
(1983) Cr. App. R. (S.) 158. 

The court is satisfied that the same considerations are relevant where 
the co-accused are sentenced on a different occasion or by a different 
judge. The feeling of grievance reasonably entertained by one accused in 
such circumstances would hardly be allayed by his co-accused having 
received more lenient treatment when sentenced at a different time or by a 
different judge. Nor would public confidence necessarily be restored 
because that happened to be the position. Because the choice of a sentence 
is almost invariably left today by the legislature to the judge, there will 
inevitably be occasions when sentences imposed in respect of similar 
offences by different courts will appear to the onlooker to be inconsistent. 
That unavoidable disadvantage of a system of discretionary sentencing can 
only be exacerbated by a rule, if such exists, preventing an appellate court 
from interfering where there is a significant disparity in sentences arising 
out of the same offence, solely because one sentence was imposed at a 
different time or by a different court. 
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As the court has already noted, the judgment of the Supreme Court in 
The People (Director of Public Prosecutions) v. Cunningham [2002] 2 I.R. 
712 makes it clear that the Court of Criminal Appeal in general cannot 
interfere with a sentence until it has been demonstrated that there was an 
error in principle by the trial judge. It is clear, however, from the judg-
ments in that case that the issue with which the court was concerned was 
whether this court could entertain evidence relating to matters such as the 
present state of health of the applicant or his prospects of rehabilitation 
which had not been before the court of trial for the purpose of determining 
whether, in the light of that evidence, the sentence should be regarded as 
excessive. It is clear from the judgment of Hardiman J., that an important 
factor was that the court, in acting on such evidence, would be assuming 
the role of the executive in deciding that a convicted person should be 
released at an earlier stage than the trial judge had envisaged because of 
evidence as to his present state of health or similar matters. The court is 
satisfied that no such considerations arise in this case and that to have 
regard to the disparity in sentence would not be inconsistent with that 
decision but would be consistent with the approach adopted in The People 
(D.P.P.) v. Conroy (No. 2) [1989] I.R. 160. 

The court also takes the opportunity of emphasising the desirability of 
co-accused being sentenced, if at all possible, at the same time and, in any 
event, by the same judge. 

The application of those principles to the facts of the present case must 
next be considered. In the case of the first defendant, there is undoubtedly a 
significant disparity between the sentence imposed on the first defendant 
and that which Denis Thompson received. In the view of the court, 
however, such a disparity was clearly justified. All the evidence at both 
trials indicated that the first defendant played a major part in these events 
and, for the greater part of the evening, was effectively the person giving 
the directions to the others. None of the factors which weighed with this 
court in imposing a significantly more lenient sentence on Denis Thomp-
son - the fact that he played a relatively minor role, only became involved 
as a result of his having recently been taken on as an employee by John 
Creed and was not convicted of being in possession of firearms on the 
occasion - applied to the first defendant in the present case. 

Different considerations, however, apply in the view of the court, to 
the second defendant. His case resembles that of Denis Thompson to the 
extent that he played a less important role than the first defendant and 
became involved as a result of being employed by John Creed, although he 
was undoubtedly a willing participant in the events of the evening. At the 
same time, having pleaded guilty to being in possession of a firearm for an 
unlawful purpose, it was inevitable that he would be more severely dealt 
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with than Denis Thompson. Since, however, the court is satisfied that there 
remains a significant and unjustifiable disparity between the sentence 
imposed on him and that imposed on Denis Thompson, it considers that the 
justice of the case can best be met by suspending the last two years of the 
sentence of seven years imposed by the court of trial. 

The court will accordingly, dismiss the application for leave to appeal 
on behalf of the first defendant. In the case of the second defendant, it will 
treat the application for leave to appeal as the hearing of the appeal, will 
quash the sentence imposed by the court of trial in respect of counts 
number 2, 3, 4 and 5 and substitute therefor a sentence of seven years’ 
imprisonment in respect of each count, the last two years of which will be 
suspended, all sentences to run concurrently. 
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